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FRAUDULENT TRANSFERS 
  
 
I. The Cause Of Action 
 

A. Purpose 
 
The purpose of the Fraudulent Transfer Act is to prevent fraudulent transfers of property 
by a debtor who intends to defraud creditors by placing assets beyond their reach.  See 
Mladenka v. Mladenka, 130 S.W.3d 397, 404 (Tex. App.—Houston [14th Dist.] 2004, no 
pet.); Connell v. Connell, 889 S.W.2d 534, 542 (Tex. App.—San Antonio 1994, writ 
denied). Fraudulent transfer causes of action are statutory. They are governed by Chapter 
24 of the Texas Business and Commerce Code (the Texas Statute) and Section 548 of the 
United States Bankruptcy Code, though other law and principles of equity supplement the 
Texas statutory cause of action. Tex. Bus. & Com. Code § 24.011. The Texas statute is 
modeled on the Uniform Fraudulent Transfer Act (“UFTA”) and is to be applied so as “to 
make uniform the law with respect to the subject of this chapter among states enacting 
it.” Id. Both the Texas and federal statutes allow the plaintiff creditor to avoid both 
intentional and constructive fraudulent transfers or obligations.  The Texas Statute is used 
more frequently than Section 548 because it typically has longer limitations periods. See 
Statute of Limitations discussion below.  
 

B. Effect 
 

A conveyance of property in fraud of creditors was once considered void as to such 
creditors. Texas Sand Co. v. Shield, 381 S.W.2d 48, 53 (Tex. 1964).  Now it is considered 
merely avoidable at the instance of the creditor. Tex. Bus. & Com. Code §§ 24.008(a)(1); 
see also 11 U.S.C. § 548(a) and § 550(a); but see Tex. Fam. Code § 4.106 (a partition or 
exchange intended to defraud creditors is void). When a party seeks to avoid a transfer 
under both TUFTA and the Family Code, evidence that is legally and factually sufficient 
to establish that a transfer was fraudulent under TUFTA is sufficient to establish that the 
same transfer was fraudulent under the Family Code. Yamin v. Carroll Wayne Conn, 
L.P., 574 S.W.3d 50, 62 (Tex. App.—Houston (14th Dist.) 2018, pet. denied).  
 
An action under the Texas Statute allows a creditor to void a fraudulent transfer and 
attach or execute judgment against the property as though the property had never been 
transferred. Tex. Bus. & Com. Code § 24.008.  The property transferred can be tangible 
or may include intangible property, such as phone numbers, customer lists, logos, and the 
goodwill of a business. Airflow Houston, Inc. v. Theriot, 849 S.W.2d 928, 932-33 (Tex. 
App.—Houston [1st Dist.] 1993, no writ).   
 

C. Date of Transfer 
 

The rules regarding when a transfer occurs are wordy and somewhat confusing. See Tex. 
Bus. & Com. Code § 24.007.  In general, a transfer occurs when an instrument is filed of 
record, if the law prescribes such a record (e.g. filing and recording statutes) or, if there is 
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no recording, a transfer occurs when the transfer is complete as between the debtor and 
the transferee. Tex. Bus. & Com. Code § 24.007(1) and (3).  Not only can transfers of 
property be fraudulent, but the incurrence of debt can be as well.  When a debtor becomes 
obligated to pay the debt is the key date concerning a potentially fraudulent obligation.   
See Tex. Bus. & Com. Code § 24.007(5), 11 U.S.C. § 548(a). The timing can have a huge 
impact on the value of the transfer, and it can be dispositive of whether limitations have 
run. See United States v. GWI PCS 1, Inc. (In re GWI PCS 1, Inc.), 230 F.3d 788, 795-96, 
810 (5th Cir. 2000), cert denied, 533 U.S. 964 (2001).     
 

D. Intentional Fraudulent Transfers 
 
Transfers made or obligations incurred “with actual intent to hinder, delay, or defraud 
any creditor of the debtor” are fraudulent transfers. Tex. Bus. & Com. Code § 24.005.  
For these transfers, it is the intent of the debtor which is relevant. The intent of the 
transferee is irrelevant except with respect to the good faith defense. SEC v. Res. Dev. 
Int'l LLC, 487 F.3d 295, 301 (5th Cir. 2007); Gomez v. Kestermeier, 924 S.W.2d 210, 
212 (Tex. App.—Eastland 1996, writ denied) (intent of husband vis-a-vis his creditors is 
not imputed to wife).  Intent is usually a question of fact, unless the fraud is (i) admitted; 
(ii) the fraudulent intent appears on the face of the instrument of conveyance, or (iii) 
there is some interest reserved in the property inconsistent with the alleged conveyance. 
Johnston v. Crook, 93 S.W.3d 263, 273 (Tex. App.—Houston [14th Dist.] 2002, pet. 
denied); see also Flores v. Robinson Roofing & Constr. Co., 161 S.W.3d 750, 755 (Tex. 
App.—Fort Worth 2005, pet. denied). Direct proof of fraudulent intent is often 
unavailable. G.M. Houser, Inc. v. Rodgers, 204 S.W.3d 836, 843 (Tex. App.—Dallas 
2006, no pet.); BMG Music v. Martinez, 74 F.3d 87, 90 (5th Cir. 1996) (shortly after 
being sued, brother transferred house to sister for no consideration; affirmed summary 
judgment that transfer was with actual intent to defraud); but see Grand Prairie 
Independent School Dist. v. Southern Parts Imports, Inc., 803 S.W.2d 762, 766 (Tex. 
App.—Dallas 1991), aff’d in part, rev’d in part, 813 S.W.2d 499 (Tex. 1991) (summary 
judgment properly granted in favor of defendant where there was no evidence that 
defendant had any actual or constructive knowledge of the existence of creditor’s claim).  
 
Intent can be decided as a matter of law if the evidence conclusively establishes that the 
transfer was made without intent to defraud. Coleman Cattle Co. v. Carpentier, 10 
S.W.3d 430, 434 (Tex. App.—Beaumont 2000, no pet.). However, a party’s “self-serving 
and unsupported claim” that she lacked the necessary intent will not defeat summary 
judgment where there is evidence to support a finding of fraud. Mladenka v. Mladenka, 
130 S.W.3d 397, 406 (Tex. App.—Houston [14th Dist.] 2004, no pet.); In re Hinsley, 201 
F.3d 638, 643 (5th Cir. 2000).  
 
The intent to hinder, delay or defraud elements to an intentional fraudulent transfer cause 
of action are disjunctive, so any one of them can give rise to liability. Sherman v. FSC 
Realty LLC (In re Brentwood-Lexford Partners, LLC), 292 B.R. 255, 263 (Bankr. N.D. 
Tex. 2003) (so, for example, an intent to delay but ultimately pay the creditor can still 
cause liability).   
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Intent to prefer a particular creditor does not necessarily mean that intent to defraud other 
creditors exists. Mancuso v. T. Ishida USA (In re Sullivan), 161 B.R. 776, 781 (Bankr. 
N.D. Tex. 1993); Janvey v. Dillon Gage, Inc., 856 F.3d 377, 390 (5th Cir. 
2017)(instruction that “[a] debtor’s mere intention to prefer one creditor over another 
does not indicate fraudulent intent, provided that the creditor does not receive more than 
is reasonably necessary to pay its debts” was not reversible error). Where the advance is 
made to enable the debtor to make a preferential payment with bankruptcy in 
contemplation, the transaction presents an element upon which fraud may be predicated, 
and the fact that the money advanced is actually used to pay a debt does not necessarily 
establish good faith. Dean v. Davis, 242 U.S. 438, 444 (1917). 
 
The statute lists various “badges of fraud” which can be used as circumstantial evidence 
to prove intent to hinder, delay, or defraud. Johnston, supra; Tex. Bus. & Com. Code § 
24.005(b).  
 

E. Badges of Fraud 
 
The list of statutory “badges of fraud” is non-exclusive. Hahn v. Love, 2009 Tex. App. 
LEXIS 2109 (Tex. App.—Houston [1st Dist.] Mar. 26, 2009); Garcia v. Guerrero, 2010 
Tex. App. LEXIS 321 (Tex. App.—San Antonio, Jan. 20, 2010). The statutory badges of 
fraud are:   
 

(1) The transfer or obligation was to an insider. Texas Sand Co., 381 S.W.2d 
at 53 (grantee was a blood relative); Flores, 161 S.W.3d at 756; Putman v. Stephenson, 
805 S.W.2d 16, 20 (Tex. App.—Dallas, 1991, no writ) (when a transferee is an insider 
and knows the transferor is insolvent at the time of the transfer he cannot be a good faith 
transferee).  One does not have to fit the statutory definition of “Insider” to be an insider.  
The principal factors in determining insider status are: 1) the closeness of the relationship 
between the transferee and debtor; and 2) whether the transactions were at arm’s length. 
Jackson Law Office v. Chappell, 37 S.W.3d 15, 26 (Tex. App.—Tyler 2000, pet. denied).  
 

(2) The debtor retained possession or control of the property transferred after 
the transfer. Wohlstein v. Aliezer, 2010 Tex. App. LEXIS 6618 (Tex. App. – Houston 
[14th Dist.] Aug. 17, 2010) (fact that debtor retained control over asset was some 
evidence of fraudulent transfer so summary judgment of take nothing as to fraudulent 
transfer claim reversed). 
 

(3) The transfer or obligation was concealed.  Waiting 16 months to file 
paperwork effecting asset transfer was considered evidence of concealment which would 
support a temporary injunction precluding further transfer of asset. Tanguy v. Laux, 259 
S.W.3d 851, 859 (Tex. App.-Houston [1st Dist] 2008, no. pet.). 

 
           (4)  Before the transfer was made or obligation was incurred, the debtor had 
been sued or threatened with suit. Texas Sand Co., 381 S.W.2d at 52 (there was a pending 
suit and conveyance was just prior to trial). 
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(5) The transfer was of substantially all the debtor's assets. A conveyance of 
all of one's property that would otherwise be subject to execution meets this “badge of 
fraud.” Texas Sand Co., 381 S.W.2d at 52. 

 
           (6) The debtor absconded. Avoiding a process server can qualify as 
“absconding.” West v. Seiffert (In re Houston Drywall, Inc.), 2008 Bankr. LEXIS 4060 
(Bankr. S.D. Tex. July 10, 2008). 

 
(7) The debtor removed or concealed assets.  Where debtors moved assets 

from one company to another under common control and concealed that transfer, there 
was sufficient evidence of a fraudulent transfer to support the granting of an injunction 
against further transfers. Williams Industries Inc. v. Fry’s Electronics, Inc., 2003 Tex. 
App LEXIS 497b (Tex. App.-Houston [1st Dist.] June 12, 2003, no pet.). 
 
 (8) The value of the consideration received by the debtor was reasonably 
equivalent to the value of the asset transferred or the amount of the obligation incurred. 
Generally, a transferor receives less than reasonably equivalent value when it transfers 
property in exchange for consideration that passes to a third party, such as by paying 
some other party’s debt. Smith v. American Founders Financial, Corp., 365 B.R. 647, 
666 (S.D. Tex. 2007). Deeds for love and affection or for assumption of indebtedness can 
be for inadequate consideration and can be badges of fraud. Texas Sand Co., 381 S.W.2d 
at 53; Mortgagebanc & Trust v. State, 718 S.W.2d 865, 869 (Tex. App.—Austin 1986, no 
writ). Inadequate consideration, intra-familial transfers, or retention of possession are 
indicia; Stone v. Moore, 375 F.2d 110, 112 (5th Cir. 1967) (payment of an antecedent 
debt is reasonably equivalent value but Christmas bonuses may not be); Zahra Spiritual 
Trust v. United States, 910 F.2d 240, 249 (5th Cir.1990) (gift deed, even for charitable 
purposes, is not for reasonably equivalent value). Extremely insufficient consideration 
may provide evidence of actual fraud. Belliveau v. Barco, Inc., 987 F.3d 122, 130 (5th 
Cir. 2021).  It has been held that where actual intent to hinder, delay or defraud has been 
shown, it is immaterial that the debtor may have received fair consideration for the 
transfer. Asarco LLC v. Americas Mining Corp., 396 B.R. 278, 393 (S.D. Tex. 2008); 
compare Osherow v. Porras (In re Porras), 312 B.R. 81, 105 (Bankr. W.D. Tex. 2004) 
(court refused to find intent to hinder, delay or defraud as a matter of law without also 
finding that no reasonably equivalent value was received).  

 
(9) The debtor was insolvent or became insolvent shortly after the transfer 

was made or the obligation was incurred. Quinn v. Dupree, 157 Tex. 441, 447 (Tex. 
1957) (debtor was insolvent at the time of the transfer). 

 
 (10) The transfer occurred shortly before or shortly after a substantial debt was 
incurred. Quinn,157 Tex. at 447 (a transfer shortly after a judgment is obtained against 
the debtor). 

 
  (11) The debtor transferred the essential assets of the business to a lienor who 
transferred the assets to an insider of the debtor. Telephone Equipment Network, Inc. v. 
TA/Westchase Place, Ltd., 805 S.W. 3d 601, 608-10 (Tex. App.-Houston [1st Dist] 2002, 
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no pet.) (sufficient evidence of a fraudulent transfer found where insider bought bank 
notes against corporate debtor, caused debtor immediately to default on them after the 
purchase, then scheduled a quick foreclosure sale in hopes of foreclosing on assets worth 
4 times the debt). 
 
Some non-statutory badges of fraud, as found by the courts include: 
 

(1) Unusual conveyances.  Mladenka, 130 S.W.3d at 406 (debtor transferred 
all his non-exempt property and there was no vendor's lien, promissory note, or deed of 
trust retained by debtor when he transferred property to his brother on credit); Texas Sand 
Co., 381 S.W.2d at 53 (debtor conveyed all non-exempt property, including notes, 
accounts receivable, and land and excluded property exempt from execution). 
 

(2) To become judgment proof.  Transfers of a plastic surgeon’s property in 
an attempt to make himself judgment proof so he would not need malpractice insurance.  
In re Johnson, 54 B.R. 582 (S.D. Tex. 1985). 
 

(3) Bankruptcy planning.  The transfers were done just prior to the filing of 
the debtor's bankruptcy petition. In re Sissom, 366 B.R. 677, 692-693 (S.D. Tex. 2007) 
(citing In re Lacounte, 342 B.R. 809, 816 (Bankr. D. Mont. 2005)); West v. Seiffert (In re 
Houston Drywall, Inc.), 2008 Bankr. LEXIS 4060 (Bankr. S.D. Tex. July 10, 2008). 
 

(4) No explanation.  The Debtor is unable to explain the disappearance of 
assets. Sissom, 366 B.R. at 693 (citing Lacounte, 342 B.R. at 815); In re Houston 
Drywall, Inc., 2008 Bankr. LEXIS 4060; Nwokedi v. Unlimited Restoration Specialists, 
Inc., 428 S.W.3d 191, 208-09 (Tex. App.—Houston [1st Dist.] 2014, pet. denied)(officer 
in charge of transferor could not account for some funds and other funds were missing).  
 

(5) Sharp dealing.  The Debtor has engaged in a pattern of “sharp dealing” 
prior to bankruptcy. Sissom, 366 B.R. at 693 (citing In re Agnew, 355 B.R. 276, 285 
(Bankr. D. Kan. 2006)) (converting assets into cashier’s check which wife then held and 
used as she needed); In re Houston Drywall, Inc., 2008 Bankr. LEXIS 4060 (debtor 
transferred receivables to his daughters and others). 
 

(6) Ponzi scheme.  Where a debtor is operated as a Ponzi scheme at the time 
of the transfer, actual intent to defraud can be inferred. SEC v. Resource Development 
Int'l LLC, 487 F.3d 295, 301 (5th Cir. 2007); Smith v. Suarez (In re IFS Fin. Corp.), 417 
B.R. 419, 439 (Bankr. S.D. Tex. 2009) (the existence of a fraudulent scheme itself is 
sufficient to find that a transfer made in furtherance of that scheme was made with 
fraudulent intent). 
 

(7) No memory.  Inability to remember and inability to document alleged 
innocent version of transactions is a non-statutory badge of fraud. Faulkner v. Kornman 
(In re Heritage Org., L.L.C.), 413 B.R. 438, 481 (Bankr. N.D. Tex. 2009). 
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(8) Fictitious consideration. Part of the recited consideration for a deed of 
trust was fictitious. Griffin v. McCullough Tool Co., 265 S.W.2d 131, 135 (Tex. App.—
Fort Worth 1954, writ ref’d n.r.e.). 

 
(9) Failure to follow usual purchase and sale procedures.  Where a 

purchaser/creditor purchased the entire stock of goods of a business, without taking 
inventory, without making any examination, without any due diligence, without trying to 
learn whether the seller was trying to defraud his other creditors, that showed “a clear 
case of fraudulent sale on the part of [the seller], and at least legal or constructive fraud 
on the part of [the buyer].” Blossom & Co. v. Friske, 76 S.W. 73, 74 (Tex. App. 1903, no 
writ). 

 
An individual badge of fraud is not conclusive, but a concurrence of many badges in the 
same case will always make a strong case of fraud. Tex. Custom Pools, Inc. v. Clayton, 
293 S.W.3d 299, 313 (Tex. App.—El Paso 2009, mand. denied); see also Floyd v. Option 
Mortgage Corp. (In re Supplement Spot, LLC), 409 B.R. 187, 205 (Bankr. S.D. Tex. 
2009) (one badge alone is insufficient). The level of intent required need not rise to the 
level of common law fraud. See Ingalls v. SMTC Corp. (In re SMTC Mfg. of Tex.), 421 
B.R. 251, 299 (Bankr. W.D. Tex. 2009). 

 
The federal courts apply a similar list of badges of fraud under 11 U.S.C. § 548. Soza v. 
Hill (In re Soza), 542 F.3d 1060, 1067 (5th Cir.2008). 

  
F. Burden of Proof 

 
The plaintiff has the burden of proving the elements of a fraudulent transfer. Jenkins v. 
Chase Home Mortgage Corp. (In re Maple Mortgage), 81 F.3d 592, 596 (5th Cir. 1996); 
Texas Custom Pools, Inc., 273 S.W.3d at 311. A plaintiff asserting a constructive 
fraudulent transfer claim bears the burden of proof at trial in demonstrating that the 
debtor received less than reasonably equivalent value in exchange for the transfer. In re 
Clear the Air, LLC, __ B.R. __, 2021 WL 2562115, *6 (Bankr. S.D. Tex. 2020). There 
have been cases holding that actual fraudulent intent must be proven by clear and 
convincing evidence, but the more recent cases hold that a mere preponderance of the 
evidence is the correct measure of proof. Asarco LLC, 396 B.R. at 368. If the plaintiff 
establishes the existence of several badges of fraud by a preponderance of the evidence, 
the defendants will bear the burden of persuasion on any “legitimate supervening 
purpose” for each of the transfers. In re The Heritage Organization, L.L.C., 413 B.R. at 
465. It has also been held that when the transfer is made without adequate consideration, 
it raises a presumption of fraudulent intent that establishes a prima facie case and shifts 
the burden of proof. In re Major Funding Corp., 126 B.R. 504, 508 (Bankr. S.D. Tex. 
1990). 
 

G. Constructive Fraud 
 
An action for fraudulent transfer under 24.005(a)(2) of the Texas Statute will lie if the 
debtor made the transfer or incurred the obligation and  
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(A) was engaged or was about to engage in a business or a 

transaction for which the remaining assets of the debtor were unreasonably 
small in relation to the business or transaction; or 

 
       (B) intended to incur, or believed or reasonably should have 
believed that the debtor would incur, debts beyond the debtor's ability to 
pay as they became due. 

 
Under Section 548, the transfer or obligation can also be constructively fraudulent if (i) 
the debtor was insolvent or became insolvent as a result, or (ii) made such transfer or 
incurred such obligation to or for the benefit of an insider, under an employment contract 
and not in the ordinary course of business. 11 U.S.C. § 548(a)(1)(B)(ii)(I) and (IV).  
 
An action for constructive fraud under 24.006(a) is applicable as to a creditor whose 
claim arose before the transfer was made upon a showing of 2 elements:  (1) if the debtor 
made the transfer “without receiving a reasonably equivalent value in exchange”, and (2) 
“the debtor was insolvent at that time or  . . . became insolvent as a result of the transfer . 
. . .”  Corpus v. Arriaga, 294 S.W.3d 629, 634 (Tex. App.—Houston [1st Dist.] 2009, no 
pet.); National Loan Investors, L.P. v. Robinson, 98 S.W.3d 781, 783 (Tex. App.—
Amarillo 2003, pet. denied).  In showing the first element, “reasonably equivalent value” 
includes, “without limitation, a transfer . . . that is within the range of values for which 
the transferor would have sold the assets in an arm’s length transaction.” National Loan 
Investors, 98 S.W.3d at 783; Tex. Bus. & Com. Code § 24.004(d). A debtor need not 
receive a dollar-for-dollar equivalent to receive reasonably equivalent value. Butler 
Aviation Int’l Inc. v. Whyte (In re Fairchild Aircraft), 6 F.3d 1119, 1125-26 (5th Cir. 
1993). Whether the debtor received reasonably equivalent value for the property he 
transferred is determined from the creditor's perspective. National Loan Investors, 98 
S.W.3d at 783; In re Hinsley, 201 F.3d 638, 644 (5th Cir. 2000).  The following are 
examples of when a debtor did not receive reasonable equivalent value:   
 

(1)  Payment of a little over half the market value of the transferred property is 
not, as a matter of law, reasonably equivalent value. Corpus v. Arriaga, 294 S.W.3d 629, 
636 (Tex. App.—Houston [1st Dist.] 2009, no pet.); see also Texas Truck Ins. Agency v. 
Cure (In re Dunham), 110 F.3d 286, 289-290 (5th Cir. 1997) (judgment rendered for 
$160,000 where court found intangible property worth $200,000 was fraudulently 
transferred for consideration of $40,000).   
 

(2)  A lender’s bidding of less than 70% of the outstanding debt at a foreclosure 
sale used to be considered by many courts not to be the giving of reasonably equivalent 
value, see Gutierrez v. Lomas Mortgage (In re Gutierrez), 160 B.R. 788, 791 (Bankr. 
W.D. Tex. 1993), but the United States Supreme Court has now held that “reasonably 
equivalent value,” for foreclosed property, is the price in fact received at the foreclosure 
sale, so long as all the requirements of the State's foreclosure laws have been complied 
with. BFP v. Resolution Trust Corp., 511 U.S. 531, 545; 114 S.Ct. 1757, 128 L.Ed.2d 
556 (1994).  
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(3)  When a debtor transfers property for the benefit of a third party, there usually 

is no reasonably equivalent value for the debtor. Smith v. American Founders Financial, 
Corp., 365 B.R. 647, 666-667 (S.D. Tex. 2007) (transfer for benefit of a parent company 
is not for reasonably equivalent value unless debtor can show concrete benefits it 
received); Metra United Escalante, L.P. v. Lynd Co., 158 S.W.3d 535, 543 (Tex. App.—
San Antonio 2004, no pet.) (proceeds were reasonably equivalent but they went to the 
parent company, not the debtor), but see, In re Fairchild Aircraft, 6 F.3d at 1126-1127 
(holding that economic benefits to Chapter 11 debtor-aircraft manufacturer from keeping 
its affiliate in operation by making payments for fuel to supplier of affiliate was “value” 
for fraudulent transfer purposes under § 548); Owen v. Vibrosearch Exploration, 694 
S.W.2d 421, 424 (Tex. App.—Houston (14th Dist.) 1985, writ ref'd n.r.e.) (“Fair” 
consideration may consist of the payment of an affiliated company's pre-existing debt). 

   
Value is determined at the time of the transfer, and an asset, such as an option, may have 
value at the time of the transfer even if it later becomes worthless. Jimmy Swaggert 
Ministries v. Hayes (In re Hannover Corp.), 310 F.3d 796, 802 (5th Cir. 2002). 

 
 “The proper focus is on the net effect of the transfers on the debtor's estate, [and] the 
funds available to the unsecured creditors.” Id.  “Reasonably equivalent value” means 
that “the debtor has received value that is substantially comparable to the worth of the 
transferred property.” BFP v. Resolution Trust Corp., 511 U.S. 531, 548, 114 S. Ct. 1757, 
128 L. Ed. 2d 556 (1994). 
 
To show the second element, a debtor is “insolvent” when the sum of his debts is greater 
than all of his assets at a fair valuation, or when he is generally not paying his debts as 
they become due. National Loan Investors, 98 S.W.3d at 783; Tex. Bus. & Com. Code § 
24.003(a) and (b).   
 
Like “reasonably equivalent value,” “insolvency” must be determined from the creditors’ 
point of view because the statute was designed for the protection of creditors. National 
Loan Investors, 98 S.W.3d at 783-84.  If the legitimacy of a conveyance was determined 
from the perspective of the debtor, he could always divine some subjective benefit which 
may be valueless to the creditor. National Loan Investors, 98 S.W.3d at 784 n.2.  A 
business operated as a ponzi scheme is, by definition, insolvent from its inception. 
Warfield v. Bryon, 436 F.3d 551, 558 (5th Cir. 2006). 
 
Under Tex. Bus. & Com. Code § 24.006(b), a transfer is fraudulent when made by a 
debtor to an insider creditor and the creditor had reason to believe the debtor to be 
insolvent.  The list of insiders contained in the statutory definition is non-exhaustive. In 
re Holloway, 955 F.2d 1008, 1015 (5th Cir. 1992) (reversing trial court and finding ex-
wife was an insider as a matter of law); J. Michael Putnam, M.D.P.A. Money Purchase 
Pension Plan v. Stephenson, 805 S.W. 2d 16, 19 (Tex. App.--Dallas. 1991, no writ) 
(finding doctor who was close friend of husband and wife was an insider).  A cause of 
action under Section 24.006(b) has very few elements, which makes it easier to prove, 
but the action must be brought within one year.  Tex. Bus. & Com. Code §24.010(a)(3). 
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H. Conspiracy to Commit Fraudulent Transfer 

 
A fraudulent transfer can serve as the underlying tort for a civil conspiracy claim against 
additional defendants. Matter of 3 Star Properties, L.L.C., ___F.4th___, 2021 WL 
3163768 (5th Cir. 2021).  There is authority that non-recipients of a fraudulent transfer 
can have liability for conspiracy to commit a fraudulent transfer. Caspian Oil Services, 
Inc. v. SE Management, LLC, 2013 WL 5827672, *7 (Tex. App.—Houston [14th Dist.] 
2013, no pet.); but see Essex Crane Rental Corp. v. Carter, 371 S.W.3d 366, 386-87 
(Tex. App.—Houston [1st Dist.] 2012, pet denied)(a claim for conspiracy to commit 
fraudulent transfer is restricted to defendants who were parties to some portion of the 
transfer.). 
 

I. Remedies 
 
UFTA not only creates liability against “the person for whose benefit the transfer was 
made,” such as the debtor, but also against “the first transferee of the asset,” or any 
“subsequent transferee.” See Retamco Operating, Inc. v. Republic Drilling Co., 278 
S.W.3d 333, 341 (Tex. 2009). In addition to subsequent transferees, the fraudulent 
transfer statutes allow for recovery against the person for whose benefit the transfer was 
made. In re The Heritage Organization, L.L.C., 413 B.R. at 494-95; Esse v. Empire 
Energy III, Ltd., 2010 Tex. App. LEXIS 5840 (Tex. App.-Houston [1st Dist.] July 22, 
2010, n.p.h.) (shareholders of closely held business which made fraudulent transfers held 
liable as persons for whose benefit transfers were made).  Under section 24.008 of the 
Fraudulent Transfer Act a creditor may obtain: 

 
(1) avoidance of the transfer or obligation to the extent necessary to 
    satisfy the creditor's claim; 
 
(2)  an attachment or other provisional remedy against the asset transferred or 

other property of the transferee in accordance with the applicable Texas 
Rules of Civil Procedure and the Civil Practice and Remedies Code 
relating to ancillary proceedings; or 

 
(3) subject to applicable principles of equity and in accordance with 

applicable rules of civil procedure: 
 
(A)  an injunction against further disposition by the debtor or a 

transferee, or both, of the asset transferred or of other 
property; 

 
(B) appointment of a receiver to take charge of the asset 

transferred or of other property of the transferee; or 
 
(C) any other relief the circumstances may require. 
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Under the Texas Statute, a judgment creditor may also “levy execution on the asset 
transferred or its proceeds” if a court so orders. Tex. Bus. & Com. Code § 24.008(b); 
United States v. Corpus, 491 F.3d 205, 211 (5th Cir. 2007). 
 
A plaintiff seeking to set aside and recover title to fraudulently transferred property has 
alleged a real property claim sufficient to support the filing of a lis pendens. In re Cohen, 
340 S.W.3d 889, 899 (Tex. App.—Houston [1st Dist.] 2011, orig. proceeding). However, 
a suit for breach of a limited liability company purchase agreement does not involve title 
to real property sufficient to support a lis pendens, even though the LLC’s business was 
to own real estate. In re Huffines Retail Partners, LP, 978 F.3d 128, 133 (5th Cir. 2020). 
 
Obviously, “any other relief the circumstances may require” is “quite broad.” Airflow 
Houston, Inc. v. Theriot, 849 S.W.2d 928, 934 (Tex. App.—Houston [1st Dist.] 1993, no 
writ).  It has been held to empower the trial court to award the full amount of the debt 
against a fraudulent transferee even though the transferee ordinarily does not have 
personal liability. Airflow Houston, Inc., 849 S.W.2d at 933-34 (note that this relief was 
evidently deemed necessary because the asset fraudulently transferred was intangible 
goodwill which could not be levied upon). Where an initial transferee has validly 
transferred the property, the creditor can get a money judgment for the value of the 
property against the initial transferee. Osherow v. Porras (In re Porras), 312 B.R. 81, 118 
(Bankr. W.D. Tex. 2004); see also Garner v. Boyd, 330 F. Supp. 22, 27 (N.D. Tex. 
1970), aff’d, 447 F.2d 1373 (5th Cir. 1971). (judgment ordered defendants to return all 
shares of the corporation or pay the market value of those shares).    
 
A creditor can also obtain a temporary injunction to prevent a fraudulent transfer of assets 
that may be used to satisfy the creditor’s claim. Telephone Equipment Network, Inc. v. 
TA/Westchase Place, Ltd., 80 S.W.3d 601 (Tex. App.—Houston [1st Dist.] 2002, no pet.).  
This is not considered to violate the rule that such an injunction would amount to an 
illegal prejudgment attachment of assets to satisfy a future judgment because Section 
24.008(a) of the Fraudulent Transfer Act specifically authorizes such injunctions, as well 
as attachment of the asset, and appointment of a receiver. Id.; compare Greathouse Ins. 
Agency, Inc. v. Tropical Investments, Inc., 718 S.W.2d 821, 822 (Tex. App.—Houston 
[14th Dist.] 1986, no writ) (abuse of discretion to enjoin transfers of assets pre-judgment 
“in the absence of a permissive statute”); Williams Industries v. Fry's Electronics., 2003 
Tex. App. LEXIS 4976, 11-16 (Tex. App.—Houston [1st Dist.] June 12, 2003) 
(injunction properly granted to prevent dissipation of assets transferred by debtor to 
closely associated company).   
 

J. Punitive Damages 
 
There is some confusion whether punitive damages can be awarded in the case of an 
intentional fraudulent transfer. See Stokes v. Ferris, 2004 Tex. App. LEXIS 4282 
(Tex.App.--Austin 2004, pet. denied) (awarding punitive damages for breach of the 
Texas Fraudulent Transfer Act’s predecessor Statute) Nichols v. YJ USA Corp., 2009 
U.S. Dist. LEXIS 22450 (N.D. Tex. Mar. 18, 2009) (noting the unsettled nature of the 
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law but finding entitlement to punitive damages); Sherman v. FSC Realty LLC (In re 
Brentwood-Lexford Partners, LLC), 292 B.R. 255, 275 (Bankr. N.D. Tex. 2003) (finding 
no right to punitive damages under bankruptcy code but right under Texas statute).  The 
commission of a fraudulent transfer is a tort. Walker v. Anderson, 232 S.W.3d 899, 918 
(Tex. App.--Dallas 2007, no pet.).  Thus, punitive damages should be permissible so long 
as the plaintiff can meet the clear and convincing proof requirements of Chapter 41 of the 
Texas Civil Practice & Remedies Code. 
 

K. Attorneys’ Fees and Costs 
 
A prevailing creditor is entitled to collect costs and attorneys’ fees as the court 
determines are equitable and just. Tex. Bus. & Com. Code § 24.013; Corpus v. Arriaga, 
294 S.W.3d 629, 637 (Tex. App.—Houston [1st Dist.] 2009, no pet.).  Under the 
Bankruptcy Code, however, “neither section 548 nor section 550 of the Bankruptcy Code 
provides for the recovery of attorneys’ fees and expenses in a fraudulent transfer case.” In 
re Jenkins, 617 B.R. 91, 113 (Bankr. S.D. Tex. 2020). 

 
L. Prejudgment Interest  

 
A prevailing creditor is entitled to recover prejudgment interest. Floyd v. Option 
Mortgage Corp. (In re Supplement Spot, LLC), 409 B.R. 187, 209 (Bankr. S.D. Tex. 
2009). Pre- and post-judgment interest awards are discretionary, but ordinarily they 
should be awarded unless a sound reason has been presented to not award them. See In re 
Jenkins, 617 B.R. 91, 113 (Bankr. S.D. Tex. 2020).  
 
 
 

M. Effect on Bankruptcy Discharge 
 
If a debtor has made an intentional fraudulent transfer within one year of bankruptcy, that 
is grounds for denial of the debtor’s discharge. 11 U.S.C. § 727(a)(2).  
 
A purchase of an exempt annuity on the eve of bankruptcy can be a fraudulent transfer. 
Soza v. Hill (In re Soza), 542 F.3d 1060, 1069 (5th Cir. 2008)(applying Tex. Ins. Code § 
1108.053).  
 
A debtor in bankruptcy is precluded from discharging a debt “for money, property, 
services, or an extension, renewal, or refinancing of credit, to the extent obtained by … 
false pretenses, a false representation, or actual fraud.” 11 U.S.C. § 523(a)(2)(A). The 
Supreme Court has held that “’actual fraud’ encompasses fraudulent transfer schemes, 
even when those schemes do not involve a false representation.” Husky International 
Electronics, Inc. v. Ritz, 136 S.Ct. 1581, 1590 (2016). Transferring assets with intent to 
hinder, delay or defraud a creditor is sufficient to make the debt to that creditor non-
dischargeable, even if the debtor never made a false representation to the creditor on 
which the creditor relied. Id. at 1586-90. In Ritz, an individual, Ritz, who drained a 
corporation of its assets by transferring many of those assets to other entities he 
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controlled to avoid the corporation paying a creditor. Ritz was found personally liable to 
that creditor, and the debt was not dischargeable in Ritz’s bankruptcy. Id. at 1585-90.  
 
II. Defenses 
 

A. Lack of Personal Jurisdiction 
 
An out of state recipient of an alleged fraudulent transfer should not be subject to 
jurisdiction in Texas merely because the effects of that transfer were felt by a creditor in 
Texas.  Mullins v. TestAmerica Inc., 564 F.3d 386, 400-402 (5th Cir. 2009). The out of 
state recipient must have knowingly received a fraudulent transfer and have intended to 
direct the effects of that on the plaintiff in Texas. Id. On the other hand, where a Texas 
resident fraudulently transfers a Texas oil and gas lease to a non-resident, the non-
resident is subject to jurisdiction in Texas. Retamco Operating, Inc., v. Republic Drilling 
Co., 278 S.W.3d 333, 337 (Tex. 2009). 
 
 

B. Statute of Limitations/Repose 
 

In bankruptcy court, a plaintiff may bring a cause of action for fraudulent transfer under 
either federal law, state law, or both. Floyd v. Option Mortgage Corp. (In re Supplement 
Spot, LLC), 409 B.R. 187, 197 (Bankr. S.D. Tex. 2009). In Texas, the bankruptcy code 
cause of action is utilized less frequently than the Texas statute because the statute of 
limitations under Section 548 is two years and under the Texas fraudulent transfer act it is 
four years for most actions and there is a built-in discovery rule tolling limitations until 
one year after the transfer could reasonably have been discovered. Tex. Bus. & Com. 
Code § 24.010(a). The bankruptcy code is more generous in the area of self-settled trusts, 
where the statute is 10 years. § 548(e)(1) The time limits are more properly referred to as 
a statute of repose because the cause of action is actually “extinguished” at the end of the 
period. See Walker v. Anderson, 232 S.W.3d 899, 909 (Tex. App.—Dallas 2007, no pet.). 
The burden of proof is on the defendants asserting the claim is barred. Id. at 910; In re 
Hinsley, 201 F.3d 638, 644-45 (5th Cir. 2000).  
 
If the debtor makes a transfer to a self-settled trust or similar device, with actual intent to 
defraud, and the debtor is a beneficiary of such trust, then the statute of limitations is ten 
years. 11 U.S.C. § 548(e). Likewise, if the IRS is an unsecured creditor in a bankruptcy 
case, the trustee can utilize the ten-year statute of limitations available to the IRS. In re 
Zagaroli, 2020 WL 6495156, *2-3 (W.D. N.C. 2020).  
 
The statute of limitations for most fraudulent transfers is four years after the fraudulent 
transfer was made, or if later, within one year after the transfer was or could reasonably 
have been discovered. Tex. Bus. & Com. Code § 24.010(a). The limitations for an insider 
preference under 24.006(b) is one year after the transfer was made. Tex. Bus. & Com. 
Code § 24.010(a).  Thus, the discovery rule is built in. Whether the plaintiff exercised 
reasonable diligence to discover a fraudulent transfer is relevant to determining whether a 
plaintiff could reasonably have discovered a fraudulent transfer. Janvey v. Romero, 817 
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F.3d 184, 189 (5th Cir. 2016). The argument that the recording of the deed constituting a 
fraudulent transfer started limitations running as a matter of law has been rejected. 
Johnston v. Crook, 93 S.W.3d 263, 271 (Tex. App.—Houston [14th Dist.] 2002, pet. 
denied) (registration of the fraudulent conveyance “is merely one circumstance bearing 
on the creditor’s actual or presumed knowledge”); Duran v. Henderson, 71 S.W.3d 833, 
839 (Tex. App.—Texarkana 2002, pet. denied) (what the creditor knew or should have 
known presents a fact question even when deed was recorded); see also Basic Capital 
Mgmt., Inc. v. Dynex Capital, Inc., 976 F.3d 585, 589-90 (5th Cir. 2020)(transfer of liens 
could have been discovered when creditor actually search public UCC records).  The 
court noted that “the intent to hinder, delay, and defraud which makes a gift or 
conveyance void as to creditors is rarely or never declared on the face of the deed.” Id. 
Hartman v. Hartman, 135 Tex. 596, 600, 138 S.W.2d 802 (Tex. 1940). A conveyance in 
fraud of creditors, where recorded and the conditions of the statue of adverse possession 
are met, will support title by limitation in the grantee. 
 
Even though Texas has an unlimited homestead exemption, the bankruptcy code provides 
that such exemption is reduced by monies used to pay for the homestead that came from 
non-exempt property during a ten-year (10-year) period prior to the debtor’s bankruptcy 
if those non-exempt assets were put into the homestead with actual intent to hinder, delay 
or defraud a creditor. 11 U.S.C. § 522(o).  

 
C. Good Faith Transferee For Reasonably Equivalent Value 

 
Under Section 24.009(a) of the Fraudulent Transfer Act, notwithstanding a debtor’s 
fraudulent intent, a transfer is not voidable against a person who received the transfer in 
good faith and for reasonably equivalent value. First National Bank of Seminole v. 
Hooper, 104 S.W.3d 83, 85 (Tex. 2003); see also 11 U.S.C. § 550(b). A debtor has a 
right to prefer one creditor over another but only if he does so without fraudulent intent 
and only if the transferee takes in good faith and without any secret agreement to hold the 
property for the benefit of the debtor. Englert v. Englert, 881 S.W.2d 517, 518 (Tex. 
App.—Amarillo 1994, no writ); Hawes v. Central Texas Production Credit Ass’n, 503 
S.W.2d 234, 235-236 (Tex. 1973). The value of the property recovered is reduced by the 
value of improvements made, taxes paid, payment of liens on the asset, and other steps 
taken to preserve the asset. Tex. Bus. & Com. Code § 24.09(c)(2).  Similarly, a transferee 
who takes (i) for value and (ii) in good faith, has a lien on or may retain any interest 
transferred, to the extent that such transferee gave value to the debtor in exchange for 
such transfer. Tex. Bus. & Com. Code § 24.009 (c) & (d); 11 U.S.C. § 548(c); Jimmy 
Swaggert Ministries v. Hayes (In re Hannover Corp.) 310 F.3d 796, 799-804 (5th Cir. 
2002).  Also, 11 U.S.C. § 550(b) provides a defense to subsequent transferees -- but not 
to initial transferees or benefitted entities – who take for value, in good faith, and without 
knowledge of the voidability of the transaction. Faulkner v. Kornman (In re The Heritage 
Organization, L.L.C.), 413 B.R. 438, 494 (Bankr. N.D. Tex. 2009). 
 
It has been held that where the evidence shows that a purchaser paid valuable 
consideration (i.e., reasonably equivalent value) a creditor must show that the purchaser 
had notice of the debtor's fraud. Rucker v. Steelman, 619 S.W.2d 5, 7 (Tex. App.—
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Houston [1st Dist.] 1981, writ ref'd n.r.e.).  When a transferee is an insider and knows the 
transferor is insolvent at the time of the transfer, the transferee cannot be a good faith 
transferee. Flores v. Robinson Roofing & Constr. Co., 161 S.W. 3d 750, 756 (Tex. App.-
Ft. Worth 2005, pet. denied); Putman v. Stephenson, 805 S.W.2d 16, 20 (Tex. App.—
Dallas, 1991, no writ).  Knowledge of the debtor's insolvency at the time the transfer was 
received may be sufficient to preclude a finding of “good faith.” Smith v. Suarez (In re 
IFS Fiancial Corp.), 417 B.R. 419, 442 (Bankr. S.D. Tex. 2009).  
 
So long as the transferee has no knowledge of an intent to hinder, delay or defraud 
creditors, a transfer of a lien to secure a valid pre-existing debt is, by definition, a transfer 
of no more value than the value of the debt it secures. First National Bank of Seminole, 
104 S.W.3d at 86-87.  The value of the collateral is irrelevant because the other creditors 
will still have the opportunity to realize the value of the collateral in excess of the secured 
party’s debt. Id. 
 
Compare the situation in First National Bank of Seminole (transfer of a lien to a bank) to 
a situation in which an insider of the debtor purchases the bona fide third party bank lien 
and then forecloses it on the debtor. See Telephone Equipment Network, Inc. v. 
TA/Westchase Place, Ltd., 80 S.W.3d 601 (Tex. App.—Houston [1st Dist.] 2002, no pet.) 
(“TEN”).  An individual named Thorp owned both TEN and another corporation called 
Southwest. Id.  Southwest had pledged all of its assets to Sterling Bank in return for three 
loans.  Southwest subsequently defaulted on a lease obligation to a creditor. Id. at 604.  
Thorp gave TEN the money to purchase from Sterling Bank the three promissory notes 
and related security interests against Southwest. Id. at 605.  TEN paid the full amount due 
on the notes. Id.  TEN initially tried to hide its acquisition of the liens from the creditor, 
but the creditor eventually learned of it and of TEN’s intent to foreclose on the security 
interest and sell all of Southwest’s assets. Id. at 605.  The creditor brought suit against 
TEN under the Fraudulent Transfer Act and sought a temporary injunction to prevent the 
foreclosure sale.  The trial court granted the injunction and that was upheld by the court 
of appeals.  The court of appeals noted there were several badges of fraud present: (1) 
TEN and Southwest shared the same office address, owner, and management; (2) Thorp, 
TEN and Southwest were all insiders of each other; (3) Thorp had individually 
guaranteed the Sterling Bank debt; (4) the transfer of the lien from Sterling Bank to TEN 
was initially concealed; and (5) Southwest had been sued for a breach of contract prior to 
the transfer.  The defendant argued that there was reasonably equivalent value for the 
transfer, but the court found that the foreclosure intended by TEN would cover all of 
Southwest’s assets and they had a value in excess of the notes secured by the liens (unlike 
the situation in First National Bank of Seminole) where the collateral was exactly equal to 
the amount of the liens.  Another difference in the two cases is that the transferee bank in 
First National Bank of Seminole did not have any intent to hinder, delay or defraud any 
other creditor and was not an insider of the debtor.  In TEN, there was circumstantial 
evidence that Thorp and TEN had a fraudulent intent and Thorp and TEN were insiders 
of the debtor.  It was also significant that Thorp, as the owner of both TEN and 
Southwest and guarantor of Southwest’s debts to Sterling Bank, could have loaned the 
money to Southwest to pay off the loan but instead loaned it to TEN to try to foreclose on 
Southwest’s assets and cleanse them of the debt owed to the plaintiff creditor.  The Fifth 
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Circuit has recognized the validity of a TEN-type of analysis in the post-Seminole case of 
TestAmerica Inc., 564 F.3d at 417. At least one court has held that if the value of all of a 
debtor’s assets exceeds the amount of secured debt owed to a creditor, then the transfer of 
any asset can constitute a fraudulent transfer even if the value of that asset was less than 
the secured debt. Ingalls v. SMTC Corp. (In re SMTC Manufacturing. of Texas), 421 B.R. 
251, 283 (Bankr. W.D. Tex. 2009). 
 
Even if the transferee gives reasonably equivalent value for the transfer, she will still be 
liable if she was aware that the debtor was operating a scheme to defraud creditors. In re 
IFS Fin. Corp., 417 B.R. at 442. A transferee is on inquiry notice, and therefore cannot 
have a good faith defense, if prior to the transfer the transferee knows facts that are, or 
should be, suspicious: red flags that a reasonable person would have investigated prior to 
engaging in the transfer. Janvey v. GMAG, L.L.C., 592 S.W.3d 125, 130 (Tex. 2019).  
 
If the consideration for a transfer is a settlement agreement, the court can determine 
reasonably equivalent value by determining whether the value of the settlement was 
within the range of reasonable settlement possibilities. In re Victory Med. Center Mid-
Cities, LP, 601 B.R. 739, 751-52 (Bankr. N.D. Tex. 2019); Janvey v. GMAG, L.L.C., 977 
F.3d 422, 427 (5th Cir. 2020)(“A transferee on inquiry notice of fraudulent behavior 
cannot satisfy the good faith defense without first diligently investigating his or her initial 
suspicions of fraud.”).  

 
D. Fully-Encumbered Property Is Not an Asset 

 
Ordinarily, the plaintiff must offer proof that the debtor had equity in the property over 
and above the amount of any lien. But see, United States v. Commercial Technology, Inc., 
354 F.3d 378, 387 (5th Cir. 2003) (since it is axiomatic that banks will not lend money 
against any property in which the debtor has no excess equity, fact that bank lent money 
is evidence that there was equity and the property therefore constituted an “asset” capable 
of being fraudulently transferred). The fraudulent transfer statutes allow recovery of 
“assets” of the debtor.  “Property to the extent it is encumbered by a valid lien” is not an 
“asset.” Tex. Bus. & Comm. Code § 24.002(2)(A); Yokogawa Corp. of America v. Skye 
Int’l Holdings, Inc., 159 S.W.3d 266, 269 (Tex. App.—Dallas 2005, no pet.).  
 

E. Exempt Property 
 
As a general rule, to invalidate a gift or other voluntary conveyance as fraudulent, the 
property must be of a kind to which a creditor can resort for payment of his debts, and 
creditors cannot complain of transfer of property immune from seizure. Osherow v. 
Porras (In re Porras), 312 B.R. 81, 99 (Bankr. W.D. Tex. 2004); Section 24.002(2)(B) of 
the Texas Statute excludes exempt property from the definition of property. Goebel v. 
Brandley, 174 S.W.3d 359, 363-64 (Tex. App.—Houston [14th Dist.] 2005, pet. denied). 
 
Ordinarily, the fraudulent transfer statute has no applicability to conveyances of exempt 
property, such as homesteads. Radney v. Clear Lake Forest Community Ass’n, 681 
S.W.2d 191, 197 (Tex. App.—Houston [14th Dist.] 1984, writ ref’d n.r.e.). Conversely, as 
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a supplement to the Fraudulent Transfer Act, the Texas Property Code provides that when 
a person uses non-exempt property to acquire exempt property with intent to hinder, 
delay or defraud his creditors, the property acquired will not be considered exempt. Tex. 
Prop. Code § 42.004.   
 
Under the Bankruptcy Code, the normally unlimited Texas homestead exemption will be 
reduced if the debtor bought the homestead within 3 years prior to bankruptcy, and it will 
be eliminated altogether if the debtor fraudulently transferred non-exempt property to buy 
the homestead with actual intent to hinder, delay or defraud creditors within 10 years of 
the bankruptcy petition date. 11 U.S.C. § 552(o)(p). 
 

F. Standing 
 
Only creditors have standing to pursue fraudulent transfers. The courts will not aid a 
grantor/debtor in getting her fraudulently transferred property back, even if the grantee 
had agreed to convey it back to the grantor. Stout v. Clayton, 674 S.W.2d 821, 826-27 
(Tex. App.—San Antonio 1984, writ ref’d n.r.e.); De La Pena v. Elzinga, 980 S.W.2d 
920, 923 (Tex. App.—Corpus Christi 1998, no pet.). However, in bankruptcy, it is the 
trustee or the debtor-in-possession which owns the causes of action for fraudulent transfer 
of the debtor’s assets, so individual creditors cannot bring those claims. In re 
MortgageAmerica Corp., 714 F.2d 1266, 1275-1276 (5th Cir. 1983). 
 
The administrator of a decedent’s estate does not have standing to recover property 
fraudulently transferred by the decedent during his lifetime because the administrator 
stands in the shoes of the decedent. John Hancock Mutual Life Ins. Co. v. Morse, 132 
Tex. 534, 537 (Tex. 1939). 
 
As between spouses, fraudulent transfer is a claim belonging to the community itself, so 
the just-and-right division of property by the divorce court is the “sole method” for 
adjudicating such claims, and “no independent cause of action exists in Texas when the 
wrongful act defrauded the community estate.” Chu v. Hong, 249 S.W.3d 441, 445 (Tex. 
2008). 
 

G. Adverse Possession 
 
Adverse possession can be a defense to a fraudulent transfer action.  Texas Sand Co. v. 
Shield, 381 S.W.2d 48, 55 (Tex. 1964).  In other words, if real property were fraudulently 
transferred and then the transferee adversely possessed it under the 3-year adverse 
possession statute, then that could be a defense to the fraudulent transfer action. Id.; see 
also, section A above. 
 
 

H. Unclean Hands 
 
Where the plaintiff seeks an equitable remedy under the fraudulent transfer act, unclean 
hands will bar recovery. Patel v. Kuciemba, 82 S.W.3d 589, 599 (Tex. App.— Corpus 
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Christi 2002, pet. denied); Jackson Law Office v. Chappell, 37 S.W.3d 15, 27 (Tex. 
App.—Tyler 2000, pet. denied). 
 

I. Recoupment 
 
A transferee creditor cannot offset the value of property fraudulently transferred to it by 
the amount of the creditor’s unsecured claim against the debtor, but the creditor can 
recoup sums owed by the debtor arising out of the same transaction. In re J.R. 
McConnell, Jr., 934 F.2d 662, 667 (5th Cir. 1991). 
 

J. Effect of Bankruptcy 
 
The discharge of a bankrupt in a bankruptcy proceeding does not preclude either the 
trustee or a lien creditor from instituting or continuing a suit or proceeding to set aside a 
transfer or conveyance by the bankrupt as one in fraud of his creditors. Bossier Bank & 
Trust Co. v. Phelan, 615 S.W.2d 872, 873-874 (Tex. App.—Houston 1st Dist. 1981, writ 
ref’d n.r.e.). On the other hand, if a bankruptcy court has found “no intent to defraud,” 
then that finding will be given collateral estoppel effect in a state court suit to find 
intentional fraudulent transfer. Wilhite v. Adams, 640 S.W.2d 875, 876-877 (Tex. 1982).  
 

K. Single-Satisfaction Rule 
 
The single-satisfaction rule applies to fraudulent transfer claims. Matter of DeBerry, 945 
F.3d 943, 947-48 (5th Cir. 2019). A debtor’s estate is entitled to but a single recovery to 
ensure that the estate is put back in its pre-transfer position but receives no windfall. Id.  
 
 L. Proportionate Responsibility 
 
A fraudulent transfer is a tort, and Chapter 33 of the Texas Civil Practice and Remedies 
Code (title Proportionate Responsibility) applies to any action based in tort. Challenger 
Gaming Solutions, Inc. v. Earp, 402 S.W.3d 290, 292-96 (Tex. App.—Dallas 2013, no 
pet.). However, the Proportionate Responsibility statute does not apply to a fraudulent 
transfer because UFTA provides several forms of equitable relief designed to follow and 
reach assets and it does not lend itself to a fault allocation scheme. Id. at 298-99.  
 
III. Practical and Ethical Considerations 
 
Actions under 24.005(a) require proof of intent and are therefore not normally subject to 
summary adjudication. Grand Prairie I. S. D. v. Southern Parts Imports, Inc., 803 
S.W.2d 762, 765 (Tex. App.—Dallas 1991), aff'd in part, rev'd in non-relevant part, 813 
S.W.2d 499 (Tex. 1992); Johnston v. Crook, 93 S.W.3d 263, 273 (Tex. App.—Houston 
[14th Dist.] 2002, pet. denied) (if fraudulent intent is only to be deduced from facts and 
circumstances the law considers as mere “badges of fraud” and not fraud per se, these 
matters must be submitted to the trier of fact, who then draws the inference as to the 
fairness of the transaction).  On the other hand, intent, or lack thereof, can sometimes be 
established as a matter of law. Grand Prairie I.S.D., supra (where there was no summary 
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judgment evidence that defendant had actual awareness of City's lien claim, there was no 
proof of intent and summary judgment was appropriate as a matter of law — “An 
assertion that one party has acted with intent to delay, hinder, or defraud another party 
necessarily depends upon some evidence that the first party was aware that its conduct 
would somehow affect the second party.”).   
 
Discovery is often the most difficult part of a fraudulent transfer case.  Rule 194 requires 
a responding party to disclose the names, addresses and phone numbers of potential 
parties.  A plaintiff argued that this required the defendant to disclose potential fraudulent 
transferees of the defendant’s property. In re Morse, 153 S.W.3d 578, 580-82 (Tex. 
App.—Amarillo 2004, orig. proceeding).  The trial court disagreed, but the court of 
appeals held that it was an abuse of discretion for the trial court not to order the defendant 
to disclose potential fraudulent transferees. Id.   
 
In advising clients it is important to bear in mind that if there is a pending or threatened 
claim or liability, then any movements of the client’s assets should be viewed carefully 
under fraudulent transfer law. Attorneys are immune from civil liability to non-clients for 
actions taken in connection with representing a client in litigation. Cantey Hanger, LLP v. 
Byrd, 467 S.W. 3d 477, 481 (Tex. 2015).  However, an attorney must not engage in 
conduct which would involve dishonesty, fraud, deceit or misrepresentation; engage in 
conduct prejudicial to the administration of justice; or counsel or assist a client in conduct 
the attorney knows, or reasonably should know, is illegal or fraudulent.  Conduct such as 
“knowingly assisting a client in evading a judgment through a fraudulent transfer” can 
cause the attorney to face liability. Essex Crane Rental Corp. v. Carter, 371 S.W.3d 366, 
382 (Tex. App.—Houston [1st Dist.] 2012, pet. denied); Bethel v. Quilling, Selander, 
Lownds, Winslett & Moser, P.C., 595 S.W.3d 651, 657-58 (Tex. 2020). There are 
important exceptions for attorney actions within representation of a client in litigation, 
but the attorney should be careful. The attorney may expose himself to disciplinary 
action, malpractice claims, fraud claims, aider and abettor claims, and conspiracy claims. 
For example, a law firm can be found to be a fraudulent transferee for taking an increased 
retainer and a lien on assets of the debtor/client a short time after a fraudulent transfer 
claim was asserted. Blackthorne v. Bellush, 61 S.W.3d 439, 445-446 (Tex. App.—San 
Antonio 2001, no pet.).  If the creditor makes a prima facie showing of an intentional 
fraudulent transfer, then the crime-fraud exception to the attorney-client privilege applies 
and the attorney can be forced to give evidence. Diamant v. Sheldon L. Pollack Corp., 
216 B.R. 589, 592 (Bankr. S.D. Tex. 1995).  
 
Be hesitant to use your law partner as a witness. This occurred in the case of Anderson 
Producing v. Koch Oil Co., 929 S.W.2d 416 (Tex. 1996). In that case, with trial 
approaching, the lead counsel for the plaintiff determined he would become a fact witness 
and would serve as an expert witness trying to implicate the defendant in a fraudulent 
transfer. His partner took over the lead counsel role. After successfully obtaining a 
judgment of fraudulent transfer, there was an appeal and the court of appeals reversed, 
holding that counsel had violated Disciplinary Rule 3.08 by serving as an advocate and a 
witness. The case was then appealed to the Texas Supreme Court, which, in a split 
decision, reversed the court of appeals and held that the attorney did not violate Rule 3.08 
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because he did not serve as advocate during trial. Though the plaintiff eventually won, 
the two appeals were no doubt costly.  
 
Publicly accusing someone of a making a fraudulent transfer can lead to a claim of 
defamation and business disparagement. See Marble Ridge Capital LP v. Neiman Marcus 
Group, Inc., 611 S.W.3d 113 (Tex. App.—Dallas 2020, pet. dism’d).  
 
When drafting the jury charge simply track the statutory language. Stokes v. Ferris, 2004 
Tex. App. LEXIS 4282 (Tex. App.–Austin 2004, pet. denied) (no error where charge 
traced the fraudulent transfer statute); see also Janvey v. Dillon Gage, Inc., 856 F.3d 377 
(5th Cir. 2017)(jury issues and instructions mostly tracked TUFTA so were not reversible 
error). 
 
Defendants to fraudulent transfer claims are entitled to a jury trial even in bankruptcy 
court, unless they have waived that right by submitting a proof of claim against the 
bankruptcy estate. Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 34, 109 S.Ct. 2782 
(1989).   


